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VEMORANDUM AND ORDER

RONALD R LAGUEUX, Chief Judge.

This matter is before the Court on the appeal of defendants,
Noranda, Inc. and Noranda Finance, Inc. ("Noranda"), from
Magi strate Judge Tinothy M Boudewyns' Order dated Novenber 14,
1995 denying Noranda's notion to admt out-of-state counsel pro
hac vice. At a hearing held on October 30, 1995, the nmgistrate
judge held that a prior attorney-client relationship had been
establ i shed anong plaintiffs Lester Ageloff, Herbert Stern and
Robert Snyder (collectively "plaintiffs" or "Executives"), and
proposed defense counsel, David G eer and John Haviland, as a
result of a joint defense agreenent entered into by the now
adverse parties in May 1992. For the reasons discussed bel ow,
the magi strate judge's order is reversed, and the notion to admt

G eer and Haviland pro hac vice is granted.




Backgr ound

Lester Agel off, Herbert Stern, Robert Snyder and Sanuel
Perel man' are former senior executives of Carol Cable Co., Inc.
("Carol Cable"), then a Noranda subsidiary. 1In this capacity,

t he Executives conducted negotiations with the Penn Centr al
Corporation ("Penn Central™) for the sale of Carol Cable and the
assets of Noranda Inc.'s Carol Canada division. During
negoti ati ons, the Executives supplied Penn Central with
docunents, materials and other information pertaining to Carol
Cable. 1In 1990, Penn Central purchased Carol Cable and the
assets of Carol Canada from Noranda for approximtely $155
mllion.

Plaintiffs stayed on as senior executives of Carol Cable
pursuant to three-year enpl oynent agreenents which were
guaranteed by Penn Central. By Novenber of 1990, however, Penn
Central had appoi nted a new managenent team at Carol Cable and
had di scharged the Executives. Despite this, Penn Centra
continued to make paynents to the plaintiffs under their
enpl oynent agr eenents.

In May or June 1991, at Penn Central's request, the
Executives cancel ed the enpl oynment agreenents and repl aced t hem
wi th severance agreenents which were simlarly guaranteed. The
severance agreenents provided plaintiffs with essentially the
sanme financial benefits as those to which they were entitled

under the enpl oynent agreenents and endured for the sanme period

! Perelman is not a party to the present |awsuit.
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of time.

I n Novenber 1991, Noranda sued Penn Central in United States
District Court in Chio (the "Chio Gvil Action") asserting
breaches and antici patory breaches of the 1990 Purchase
Agreenent. Penn Central counterclainmed, alleging that the
Executives had nade material m srepresentations to Penn Central
in connection with the sale of Carol Cable. Noranda chose David
C. Geer and John F. Haviland of the Dayton, Chio |law firm of
Bi eser, Geer & Landis as its counsel

Soon after, Penn Central pursued the same m srepresentation
cl ai rs agai nst the Executives and Sanuel Perel man in Rhode Island
Superior Court ("the Rhode Island Cvil Action").

Si mul t aneously, Penn Central ceased paynents to the Executives
under the severance agreenents. To defend thensel ves, the
Executives enployed Erik Lund and Paul 1zzo of the Boston,
Massachusetts | aw firm of Posternak, Blankstein & Lund.

Faced with identical msrepresentation clains, Noranda and
t he Executives entered into an agreenent dated May 1, 1992 (the
“"May 1992 agreenent”) whereby the Executives agreed to assi st
Noranda' s counsel in coordinating the defense of the Chio G vil
Action. In return, Noranda extended a $100,000 line of credit to
t he Executives to cover defense costs arising out of the Rhode

Island GCivil Action. Eventually, both Noranda and the Executives

reached settl enent agreenments with Penn Central. The Chio G vil
Action was settled by Noranda's paynent of $21.4 million to Penn
Central. The Rhode Island Civil Action appears to have been



resolved by Penn Central's partial paynent of noney owed to the
Executives under the guaranteed severance agreenents, although
the terns of the settlement are unclear.

In the present action, the Executives claimthat Noranda
failed to neet financial obligations allegedly owed to them under
the May 1992 agreenent. Noranda counterclai ns, seeking
contribution for the $21.4 million settlement paynent which
Noranda was al l egedly required to make as a result of the
Executives' msrepresentations to Penn Central.

On August 30, 1995 Noranda noved, through | ocal counsel, to

have Greer and Haviland admtted pro hac vice in this case

pursuant to Local Rule 5(c). Plaintiffs objected and the matter
was referred to Magi strate Judge Boudewyns for determ nation.

He held that by cooperating with Noranda's counsel in the defense
of the Ghio Civil Action, plaintiffs had established an attorney-
client relationship with Noranda's attorneys. Since Noranda's
counterclainms involve the same m srepresentation clains asserted
in the prior two lawsuits, the nagistrate judge concl uded that
adm ssion of Geer and Haviland woul d viol ate Rhode |sland Rul es

of Professional Conduct ("Professional Rules") 1.9,7% applicable

ZRule 1.9. Conflict of Interest: Former Client.

A | awyer who has fornmerly represented a client in a
matter shall not thereafter:

(a) represent another person in the sane or a
substantially related matter in which that person's
interests are materially adverse to the interests of the
former client unless the former client consents after
consul tation; or

(b) use information relating to the representation to
t he di sadvantage of the former client except as [permtted
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in this Court by virtue of Local Rule 4(d).
Thus, on Novenber 14, 1995, the nmagi strate judge approved an

order that denied Noranda's pro hac vice notion, and also (1)

di squalified attorneys Greer and Haviland fromrepresenting
Noranda in this lawsuit, (2) enjoined Noranda from consulting
Greer and Haviland for any purpose concerning the first, second
and third counts of their counterclaim?® and (3) ordered Noranda
not to use any information obtained by Geer and Haviland for any
purpose related to this litigation.

After hearing oral argunment on the appeal by Noranda, the
Court took this matter under advisenent. The appeal is nowin
order for decision.

1. Standard of Revi ew

A district judge may reconsider any pretrial matter
designated for hearing by a magi strate judge "where it has been
shown that the magistrate judge's order is clearly erroneous or
contrary to |aw. " 28 U.S.C. 8 636(b)(1)(A) (1994); Local Rule
32(b)(2), see also Fed. R Civ. P. 72(a). "Afinding is clearly
erroneous when it is against the clear weight of the evidence, or
when the court has 'a definite and firmconviction that a m stake

has been comm tted. Blinzler v. Marriott International, Inc.,

857 F.Supp. 1, 3 (D.R 1. 1994) (citing Holnmes v. Bateson, 583

or required].

% Count Il avers that plaintiffs breached their fiduciary
duty as agents of Noranda; count IIl alleges that the
plaintiffs did so knowingly, willfully and with mali ce.
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F.2d 542, 552 (1st Cir. 1978)).
I1l1. Analysis

In the Court's view, there are only two grounds on which the
di squalification of Greer and Haviland can be predicated. First,
al t hough both sides agree that the May 1992 agreenent did not
create an express attorney-client rel ationship between the
Executives and Noranda's counsel, an attorney-client rel ationship
could arise by inplication fromthat agreenment and/or the conduct
of the parties. Alternatively, if Geer and Haviland's
representation of Noranda jeopardi zed the confidentiality of a
presently existing joint defense privilege, an inplied attorney-
client relationship could arise for disqualification purposes.

A. The Existence of An Inplied Attorney-Client Relationship
Arising Fromthe Agreenent or Conduct.

Nor anda argues that the nagistrate judge erred in hol ding
that an attorney-client relationship arose between the Executives
and Noranda's counsel, therefore, his disqualification of Geer
and Havil and under the Rhode Island Rules of Professional Conduct
was i nproper.

Rule 1.9 prohibits a | awer from successively representing
different clients in matters that are substantially related and
adverse. In order to determ ne whether a situation requires
attorney disqualification under Rule 1.9, a court needs to
determne "(i) whether there is an attorney-client relationship
and (ii) if so, whether there is a substantial relationship
bet ween the former representation and present relationship.” See

Pol yagro Plastics, Inc. v. CGncinnati Mlacron, Inc., 903 F. Supp
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253, 256 (D.P.R 1995) (citations omtted). Both parties agree
that the subject matter of the prior joint representation and
Noranda' s present counterclains are the sane. Consequently,
resolution of the issue turns on whether an attorney-client
relationship, in fact, was created between the Executives and
Greer and Haviland with regard to the Ghio Cvil Action.

The First Circuit recently noted that "[t] he Rhode Island
Suprene Court has often stated that an attorney-client
relationship is contractual in nature, and thus is the product of
an agreenent of the parties and may be inplied fromtheir

conduct." R.1. Depositors Economic Protection Corp. v. Hayes, 64

F.3d 22, 27 (1st Cr. 1995). To inply an attorney-client
relationship, the law requires nore than an individual's

subj ective belief that the person with whomhe is dealing has
beconme his lawer. 1d. Rather, "if such a belief is "to forma
foundation for the inplication of a relationship of trust and
confidence, it nust be objectively reasonable under the totality

of the circunstances. ld. (quoting Sheinkopf v. Stone, 927

F.2d 1259, 1260 (1st Gir. 1991)).

Wil e not determ native, the fact that the Executives
retai ned separate counsel and did not pay Noranda's |awers for
services are indicia that an attorney-client relationship did not

exist. See U S. v. Bay State Anmbul ance and Hospital Rental

Service, Inc., 874 F.2d 20, 28 (1st Cir. 1989). Also relevant to

the inquiry is the intent of the alleged client and the attorney.

Id. at 28-29. In Ageloff and Stern's virtually identical



affidavits,? they state that they "previously enjoyed an
attorney-client relationship with attorneys David G eer and John
Havi |l and”, clearly a |l egal conclusion. Yet in these sane
docunents they repeatedly refer to Paul 1zzo as their "own
counsel™ while referring to G eer and Haviland as "Noranda's
attorneys."”

Additionally, the parties' joint defense agreenent, entitled

sinply, "Agreenent," states in pertinent part:

"[T] he parties to this Agreenent, while they each
have separate interests with respect to the clains
asserted by Penn Central . . . also have conmon
interests in the clains and in the efficient and
successful defense of the pending litigation.

1. Al neetings of counsel for Noranda and the
Executives and their respective clients to deal

with the pending litigation . . . shall be
conduct ed under the auspices of a joint defense
privil ege.

2. The joint defense privilege will not hereafter

be wai ved by any of the parties to this Agreenent
wi t hout the express consent of all the other
parties to this Agreenent.
Agel of f and Stern describe the May 1992 agreenent as
provi ding that their comrunications with Geer and Havil and woul d
be subject to a joint defense privilege that allowed themto

"speak candidly to Noranda's attorneys" (enphasis added).

Affidavit of Lester Ageloff; Affidavit of Herbert Stern. Both
state that "[i]n reliance on Noranda's prom se that our
comuni cati ons woul d be subject to the joint defense privilege,

assi sted Noranda, Geer and Haviland in preparing the defense of

“ An affidavit from Robert Snyder was not presented to the
Court.



the Chio Cvil Action.”

In light of their sworn statenents, the lack of indicia
of an attorney-client relationship and the parties’
contractual reference to their "separate” interests
regarding the Penn Central litigation in Chio, the Court
finds that it is not objectively reasonable to conclude that
the May 1992 Agreenent by inplication created an attorney-
client relationship between the Executives and Greer and
Havil and. Nor was there any conduct by the parties that
conpels a finding that such an inplied relationship cane
into being. In this Court's view, the relevant portions of
the May 1992 Agreenent nerely provided that any information
exchanged between the parties would be confidential as to
third persons. Therefore the nagistrate judge' s concl usion
that there was an attorney-client relationship was clearly
erroneous and contrary to | aw.

B. The Joint Defense Privilege

Joint defense privil eges protect comruni cati ons between
an individual and the attorney of another "where the
comuni cations are 'part of an on-going and joint effort to

set up a common defense strategy. In re Sunrise

Securities Litigation, 130 F.R D. 560, 573 (E.D. Pa. 1989)

(quoting Ei senberg v. Gagnon, 766 F.2d 770, 787 (3rd Gr

1985)). It is true, as plaintiffs contend, that in order to
protect the exchange of confidential information, courts

have held that an attorney who serves his or her client's



codefendant for a limted purpose becones the codefendant's

attorney for that purpose. See WIlson P. Abraham

Construction Corp. v. Arnco Steel Corp., 559 F.2d 250, 253

(5th CGr. 1977); United States v. MPartlin, 595 F.2d 1321

1337 (7th Cr. 1979); cert. denied, 444 U S. 833 (1979); see

also Paul R Rice, Attorney-dient Privilege in the United

States § 4:35, at 4-141 (1993). Also, courts have
recogni zed the existence of a "fiduciary obligation” or
"inplied professional relation" between codefendants and

their attorneys. See Westinghouse Electric Corp. v. Kerr-

McCGee Corp., 580 F.2d 1311, 1319 (7th Cir.) cert. denied,

439 U. S. 955 (1978); Nenburs Foundation v. G| bane, Aetna,

Federal 1nsurance Co., 632 F.Supp. 418, 424 (D.Del. 1986);

see al so G ueck v. Jonathan Logan, Inc., 653 F.2d 746, 748-

49 (2nd G r. 1981).

In all the cases cited above, however, as in all the
ot her cases the Court has found, the basis for inplying such
rel ati onshi ps between co-defendants and their attorneys has
been to prevent a third party fromobtaining an unfair
advant age agai nst an original codefendant. 1In contrast, the
present dispute involves the original nenbers of the joint
def ense team

Further, in order to establish their joint defense
privilege, plaintiffs would be required to show that " (1)

t he communi cati ons were made in the course of a joint

defense effort, (2) the statenents were designed to further
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the effort, and (3) the privilege has not been waived."

United States v. Bay State Anbul ance, 874 F.2d at 28. Wile

it seens |likely that plaintiffs can establish the first two
requirenents, it is sinply not possible for themto neet the
t hird.

The law is well-settled that a joint defense privilege
is waived in a subsequent controversy between the joint

defendants. See In re Sunrise Securities Litigation, 130

F.R D. 560, 573 (E.D.Pa. 1989); In the Matter of Gand Jury

Subpoena Duces Tecum Dated Novenber 16, 1974, 406 F. Supp.

381, 393 (S.D.N. Y. 1975); Grner v. Wl finbarger, 430 F.2d

1093, 1103 (5th G r. 1970); see also Horowitz v. Le

Lacheure, 101 A 2d 483, 487 (R 1. 1953); MCorm ck, Evidence
§ 91, at 335-36 (4th ed. 1992); 8 Wgnore, Evidence § 2312,
at 605-6 (rev. 1961). A joint defense nenber who seeks to
keep informati on he or she reveals to counsel as part of the
joint defense effort from being shared with other nenbers of
the joint defense must request such confidentiality from

counsel . See Brennan's, Inc. v. Brennan's Restaurants,

Inc., 590 F.2d 168, 173 (5th G r. 1979) (citing Garner v.
Wl finbarger, 430 F.2d 1093, 1103 (5th Cr. 1970)).

O herwise, it is assuned that any information exchanged as
part of the joint defense effort can be freely disclosed to
t he other nenbers of the joint defense and their counsel.
Id. Since plaintiffs do not contend that they expressed

such a request to Noranda's attorneys, they had no
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reasonabl e basis to expect that any information they
provided to Noranda's | awers would be withheld from Noranda
personnel. Further, the fact that the May 1992 agreenent
refers to the parties' "separate" as well as "comon"
interests strongly suggests that the Executives and Noranda
anticipated the possibility of later conflict between

t henmsel ves. Thus, when the Executives entered into a joint
def ense agreenent with Noranda, the Executives took a
knowi ng and cal cul ated risk that they had nore to gain than
| ose fromtheir confidential sharing of information. See
Paul L. Seave, "Conflicts and Confidences: Does Conflict of

Interest Kill the Joint Defense Privilege?", 7 Crim Just.

1, 11 (1992). Surely these seasoned executives understood
that Noranda's attorneys were bound, subject only to
nondi scl osure to third parties, to rely on and use such
comuni cations to further Noranda's interests. Accordingly,
the Court finds no basis on which to rationalize the
creation of an attorney-client relationship fromthe joint
defense privilege that once existed. The joint defense
privilege has now been waived for it is plaintiffs who have
brought this action against Noranda on the joint defense
agreenent and have thus created the situati on where Noranda
nmust defend itself and plead all clains it has agai nst

plaintiffs arising out of the Penn Central matter.> A

> At bottom both parties' clains here stemfromthe clains

asserted by Penn Central. As a result, Noranda's
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nori bund joint defense privilege cannot be used to conjure
up an attorney-client relationship by inplication.
Al t hough not directly on point, the Court finds Trinity

Anbul ance Service, Inc. v. G & L Anbul ance Services, Inc.,°®

578 F. Supp. 1280 (D.Conn. 1984), to be instructive. 1In
Trinity, after coplaintiff Professional Anbul ance Services,
Inc. ("Professional”) realigned itself as a codef endant
during the course of litigation, remaining coplaintiff
Trinity Anbul ance Service, Inc. ("Trinity")’ and

Prof essi onal noved to disqualify each other's counsel. The
Court concluded that the interaction between Professional's
counsel and Trinity, and between Trinity's counsel and

Prof essional, bore "sufficient resenblance to an attorney-
client relationship to permt further inquiry into the
asserted conflicts of interest."” [|d. at 1283-84. Because
each party's claimof confidentiality naturally applied only
to third parties and not to each other, however, the Court

reached two different results despite the fact that

counterclains are conpul sory under Fed. R Gv. P. 13(a).
® The Court's decision in Trinity was based on application
of a simlar version of Mddel Rules of Professional Conduct
1.9, and Canon 4 of the Model Code of Professional Conduct,
which states that: "[a] |awer should preserve the
confidences and secrets of a client.” Wile Canon 4 has not
been adopted in Rhode Island, the inquiry under Canon 4

i nvol ves confidentiality concerns that are simlar to those
addressed under a joint defense privilege, and thus is

rel evant here.

" Trinity was supported on this notion by coplaintiff Aetna
Anmbul ance Service, Inc.
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sonmething akin to an attorney-client relationship was
recogni zed by the Court in both instances. 1d. at 1285.
Thus, Professional's notion to disqualify Trinity's counsel
was denied, while Trinity's notion was granted in order to
prevent the inadvertent disclosure of confidential
information to other defendants.

| f either the Executives or Noranda, or both, were now
bei ng sued by soneone outside the joint defense circle, it
woul d be appropriate to inply an attorney-client
rel ati onship between the parties and each other's counsel in
order to preserve the integrity of their joint defense
privilege. But where the parties have no legitimte
expectation of confidentiality, such as in a subsequent
controversy between joint clients, such a nmeasure is sinply
not warrant ed.

It may seem i nproper to sone that Greer and Havil and
will be able to cross examine plaintiffs about matters they
di scussed in confidence. But, an appearance of inpropriety
is clearly not sufficient to warrant disqualification in

this situation. See divier v. Town of Cunberland, 540 A 2d

23, 27 (R 1. 1988) (stating that an "appearance of
inmpropriety alone is '"sinply too slender a reed on which to
rest a disqualification order except in the rarest of

cases'") (quoting Sellers v. Superior Court, 742 P.2d 292,

322 (1987)). Since plaintiffs have waived the privileges in

t hese circunmstances and no attorney-client relationship can
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be inplied, there is no | egal basis for the disqualification
of Greer and Haviland in this case.

"It is well-settled that courts have wi de discretion in
determ ning the adm ssion of out-of-state attorneys pro hac

vice." Thoma v. A H Robins Conpany, 100 F. R D. 344, 348

(D.N.J. 1983). Were Noranda denied its chosen counsel, it
woul d suffer a loss of tinme and noney because it woul d be
conpelled to retain new counsel who woul d have to becone
famliar with the prior conprehensive litigation. See

Governnent of India v. Cook Industries, Inc., 569 F.2d 737,

739 (2nd Cir. 1978). 1In addition, Noranda would | ose the
benefit of Greer and Havil and's specialized know edge of its
operations. 1d. Accordingly, there are sound reasons to

grant Noranda's notion pro hac vice.

| V. Concl usion

For the foregoing reasons, the magi strate judge's order
is reversed, and Noranda's notion to admt G eer and

Havil and pro hac vice in this litigation is granted.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
Sept enber , 1996

15



